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" CHAPTER OnNE
IniTiaL Provisions AND DEFINITIONS
Section A: Initial Provisions
[TO BE COMPLETED]

Section B: General Definitions

Pves i posttion on alf elements proposed i (s secrion, ped

ArTicLE 1.X: DEFINITIONS

For purposes of this Agreement, unless otherwise specified:

days means calendar days;
days, However, in
> warking days

feie such fa’f‘*’?f;f iosy and
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; e the z;

i
l
2 {5 fooinoe ex..-'.»".

¥ v 7,

relo g frax ’;L e:*':) s

Y A

eans either a natural person or a juridical person;

persoit

right holder includes a federation or an association having the legal standing and authority to
assert rights in intellectual property, and also includes a person that exclusively has any one
or more of the intellectual property rights encompassed in a given intellectual property;

territory means customs territory of a Party and all free trade zones of that Party;

TRIPS Agreement means the Agreement on Trade-Related Aspects of Intellectual Property
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Rights, contained in Annex 1C to the WTO Agreement:!
WTO means the World Trade Organization; and
WTO Agreement means the Marrakesh Agreement Establishing the World Trade

Organization, done on April 15, 1994,

- CHarTER TWO
Lecar FraMEWORK For ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

Section 1: _Civil Enforcement
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ArticLE 2.1:  [US/J:Avaapiry: or CiviL
EnrorcEyMENT]

1. Each Party shall make available to right
administrative] procedures concernin ‘
right] [Sing/Can/NZ.: copyrigh
the following individual arti

[2. EU/Can/NZ: 7Th
propartionate and deters

procedhares and remedies shall also be sffective,

OrrioN.1: In ¢iyil judicial proceedings concerning the enforcement of [Can/NZ: copyright or

tated Yights agd trademarks] [US/T: intellectual property rights], each Party shall provide
udicial authorities] [NZ: competert authorities] shall have the authority to
order to a party to desist from an infringement, including an order to prevent
infringing goods from entering into the channels of commerce [US/Aus/Kor/Mor/NZ: and to
prevent their exportation]. 2

' For greater certainty, “TRIPS Agreement” includes any waiver in force between the Parties of any provision
of the TRIPS Agreement granted by WTO Members in accordance with the WTO Agreement.

’[ Kor: A Party may comply with its obligation relating to exportation of infringing goods through its provisions
concerning distribution or transfer.]
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Ortion 2: [EU: Each Party shall ensure that, where a judicial decision is taken finding an
infringement of an intellectual property right, the judicial authorities may issue against the
infringer an injunction aimed at prohibiting the continuation of the infringement. The Parties
shall also ensure that right holders are in a position to apply for an injunction against
intermediaries whose services are used by a third party to infringe an intellectual property
right.]

- [NZ: $ces sad suppest she ncfasion of thiz provision. JUS Comment - which provision? Optton 1

or Option 2?]
[CAN: Negd o sasfifeess sirsniory Buisations]

ARTICLE 2.2: DAMAGES

1. Each Party shall provide that:

injured party}

(2) in civil judicial proceedings, [US/A: its judicial
competent authonities] [EU/NZ: on application of
{NZ:vight holder}] shall have the authority to ord
koowingly or with reasonsble grounds m ko
[Can/Smg/NZ copyright or related 1
property rights] to pay the right holder -

r the [EU: actual] injury the right

1 dar_nages adequate to co -
of the infringement?; or [EU: %]

holder has suffered a:

- (i) [US/Mor/Aus
rights nflinge
infringements] t
1nfr1ngeme
- toin clause

_ “may be presumed to be the amount of damages referred
Aus/Smg/NZ/EU ek ; SBOY

proposed?} and smove (5} into pavagragh 2.3, {hkPleass «m‘c”i

determining the amount of damages for [Can/Sing/NZ: copyright or relatsd

rights infringement][MX: IPR] infringement [US/J: of intellectual property
rights] [Can/Sing: and trademark counterfelting], its [US/J:judicial][NZ:
compeient] authorities [US/J: shall][Aus/Can/NZ:may] consider, infer alia,
[Can/NZ: any legitimate measure of value that may be submitted by the right
holder, including] [EU/Can/NZ: the lost proﬁts] the value of the infringed
good or service, measured by the market price, [Can: or] the suggested retail
price [NZ: suggested retail price], or other legitimate measure of value
submitted by the rrght holder [Can/NZ: er-eother-legitimate-measure-of-value

[ US/Mor: In the case of patent infringement, damages adequate to compensate for the mfrmgement shall not
be less than a reasonable royalty.] /Sing/Aus/EU/Can/NZ: Delete US/MOR footnote]
4
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submitted-by--the-right-helder], [EU: the profits of the infringer that are
attributable to the infringement].

[MX: Please specify the way in which the amount of the damage, particularly the scope of
the “legitimate measure "] {Editorial comment: Please clarify this statement}

2. At least with respect to works, phonograms, and performances protected by copyright
or related rights, and in cases of trademark counterfeiting, in civil judicial proceedings, [EU/
Can: As an alternative to paragraph 1] each Party [US/I: shall][EU/Can/NZ ay]
estabhsh or maintain a system that prov1des [Sing/NZ: io+]:

(2) pre-established damages; or [Sing: a system that provides for]

(b)

presumptmns for determmlng the a:rnount of damages suffic

nﬁnﬂ_amcnt ]

[AusMex/NZ Sxelete paragraph 2]

3. Each Party shall provide that the right h

casived phemereen ovd s Feayeifie oo Feopaesvecorsae]
feovicd changey o8 £ D LRBEEY e xu’fsg:-iz‘,{g{:]

[3. EU: - Where the infriz : 7 iy, or with mwvaok’ grounds knows
engage in infringing activ ay i"\ down that the judicial authorities mAy mdef
the recovery of profits or spyment B damages, which may be pre-established.]

gide that its judicial [NZ: comyeient] authorities, except in
es, [BU: wiless equity does not allow this], shall have the authority to
fcivil judicial proceedings [US/J : concermng copyrlght or related
nt 1nfr1ngement {Can/NZ st | or trademark

4. Each Party
exceptional circumst

ﬂﬁgeﬁ}f}i}i] that the»prevaﬂlng paIty [US/J shall][Can wha:l{»] bé 'awntded
the losing party of [NZ: appropriate ] court [{EU: seasonable and
: s;u,;;'] costs or fees. Each Party [US/J:shall] [Mor: mayv] also

* Such measures [ J: shall][US/Sing/Can/EU/NZ: may] include the presumption that the amount of damages is
(i) the quantity of the goods infringing the right holder’s intellectual property right and actually assigned to third
persons, multiplied by the amount of profit per unit of goods which would have been sold by the right holder if
there had not been the act of infringement or (ii) a reasonable royalty [EU: or (iii) a lnmp sum on the basis of
elements such as at least the amount of royalties or fees which would have been due if the infringer had
requested authorization to use the intellectual property right in question]. -

[ US/Mor: No Party is required to apply paragraph 2 to actions for infringement against a Party or a third pérty

acting with the authorization or consent of the Party.]
' 5
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- in exceptional circumstances] [EU: unless equity does not allow this], [US/Can/Aus/Mor:
~ {US/Aus/Mor: at least }in proceedings concerning copyright or related rights 1nfr1ngement
or willful trademark counterfeiting,] shall have the authority to order, [J/Can/Aus/NZ: in
appropriate cases][MX: in-approprate-eases], that the prevailing party be awarded payment
by the losing party of [US/J: reasonable][NZ: appropriate] attorney’s fees®. [US/Aus/Mor:
Further, each Party shall provide that its judicial authorities, at least in exceptional
circumstances, shall have the authority to order, at the conclusion of civil judicial

proceedmgs concernmg patent 1nfr1ngement that the prevallmg party shall be awarded
: 3 castd be fell

rea&onable attemew ieef‘v

ArticLE 2.3:  OTHER REMEDIES

1. [US: At least] [Can: A.Jc'»ea%]wrth respect to goods .-that have been found to be
[US/Aus/Can/Sing/Kor/NZ: piated or counterfort] [J/EU/MX: H
property right], each Party shall provide that in civil judici
request [J/Aus/EU/Can/MX/Kor/NZ its judicialf
0 t'*ze ri 'E:t '*101{%1‘] [US/J :
destroyed] [EU/Can/NZ recalied or definitivel Go the J am*ei of commercs, )
except in exceptional circumstances, [Can: & -OHE al-circumstances; [without
compensation of any sort.

2. Each Party shall further provi
order that materials and implet
[US/Aus/NZ: im ha % §_.

/EU ihe predominant use of which has been]
v wsed] in the manufacture or creation
] .-'_] [US/Aus/Can/Smg pirated or counterfeit] goods
s or trademarks ] shall be, without compensation of
: - prompidy] [Can: without undue del cy][NZ forfeited
oyed] or, [US/EU/MX/NZ in exeeptional circumstances, ]
ances:] disposed of outside the channels of commerce in such a
1sks of further infringements.

[NZ : inﬁ'.inging COYE
any sort, [US/EU/MX
to the m,ht h&d 7]
[Aus: in-exe

trarion of “mensfectuve” velasive to Yoreation” in the cowtext of this

In: regard to counterfeit trademarked goods, the simple removal of the trademark
\lIy affixed shall not be sufficient [J/Aus/Can/MX:, other than in exceptional cases,]
to permit the release of goods into the channels of commerce.

[NZ: Delete paragraph 3.] .

[4. EU: The {NZ: Each Party shall further provide that its} [EU/NZ: judicial authorities
shall {NZ: have the authority to}EU/NZ: order that those measures be carried out at the

§[ Kor: For greater certainty, the term “reasonable attorney’s fees” is not intended to require a higher amount
than the amount of “appropriate attorney’s fees” under the TRIPS Article 45.2.]
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expense of the infringer, unless particular reasons are invoked for not doing so.]

[5. {EU/Can : In ordering those measures, the judicial authorities}{NZ: Each Party shall
further provide that its judicial authority in ordering these measures} EU/Can/NZ: shall take
into account the need for proportionality between the seriousness of the infringement and the
remedies ordered as well as the interest of third parties.]

ARTICLE 2.4: INFORMATION RELATED TO INFRINGEMENT

[EU: Without prejudice to other statotory provisions which, in particular, ¢
protection of confidentiatity of information sources or the processing of persor

authorities shall have the authority upon a justified request of th
infringer to provide, [US/J: for the purpose of collectmg evidenc
- cobecting-evidence|[Mor: within the AT EE O

[Can: relevant] 1nformat10n [EU' 1
infringing gonds or services on a comumercia i scale [J it
taws and repuiations] that the infringer possesses or
‘appropriate,] to the right holder or to the judicial 4
information regarding any person or persons involve
regarding the means of production or distrib

annel of such goods or services,
‘the production and distribution of the

p“wmcw does not apply to the ex
priviieges, such as legal 1.:10105;30:3&1

[Aus/NZ: Supposts defetion of this
[MX: ¥ shnstd be considesid fo frave®
fr Awricle 199 55 1]

ARTICLE 2.5:

hall W{}Vid that s judicial authorities shall have the authority, at
nt, to dssue an interlooniory injunction intended to prevent any
emert of an intellectual property right. An interlocutory infunction may also
the same conditions, mgamsi an intermediary whose services ars being used
: o dnfringe an intellectual property right. Bach Party shall also provide that
tnal measures may be issued, even Befbre the commencement of proceadings on the

erve relevant evidence in respect of the alleped irt‘rin;:eme;i'” Such measures

may imclude infer afia the detsiled description, the tal/ny~ g of szuples or the pi \szcai seizure
ot ?GLUY‘}U"(\: or of the infringing goods.]

Orrionl [1.  US/EU/Sing: Each Party shall provide that its Jud1c1al authorities shall act
expedltlously on requests for provisional measures inaudita altera parte] [Smg and--shall

[US/EU. . and shall endeavor to make a demsmn on such requests {US: w1thm ten days}
: {EU without delay} {MX: within twenty days}, except in exceptional cases.]
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Ortion 2 [1.  J: Each Party shall ensure that, where proceedings for provisional measures
are conducted inaudita altera parte, the {J: judicial}{MX: competent} authorltles shall
expedltxously make a decision on the request for provisional measures.]

Orrion 3 [I.  Can/Aus/Kor/NZ: Each Party’s authorities shall act on requests for
{Can/Aus: relief} {Kor/NZ: provisional measures} inaudita altera parte {Can: without
undue delay} {Kor/Aus/NZ: expeditiously} in accordance with the Party’s judicial rules.]‘

irademark

implements relevant to the act of infringément [US/Aus/Can/NZ
ed to accomplish

counterfeiting, documentary evidence relevant to the infringement ][Sing:
ihe prohibited activity ]. )

[.MX Clarify that "c:ags;f‘c}s;{p Y in provision v infended fo predens sufringemend and preserve
avidencs, ]

ialilMX: competent] authorities have the

3. Each Party shall provide that its [US/J;j
ovisional measures, to provide any

authority to require the plaintiff with 1
reasonably available evidence in order t
certainty that the plaintiff’s right is &
and to order the plaintiff to proyvide a
sufficient to protect the defe
Qliﬁﬁl&i when the measur

iapqs:a ‘h i 0 em waum,]and to prevent abuse [US/

~

arty shall ensure that the provisional measures referred 1o in

3 are revoked or otherwise cease to have eii ei UPOT T qu seat of the

pii am‘, d(m not w‘mtut 1EU w E:m a i'&fl‘;}t)’ldi hle period tobe

i t or within a period ot
20w ork 0y d i}K or 31 :.a}en'i' 7 days p oace:imva } sading to a decision on the

e case before the competent judicial auth'%r tv.}{Can: proceedings Ieading toa
decisich on the merits of the case before the competent judicial authority, either within a
reasonable period to be determined by the judicial authority if the laws of a Party so permit or
w1th1n a perlod not exceeding 20 worklng days or 31 calendar days.}]

[NZ : Delete this paragraph. i
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Section 2: Border Measures

Border Measures’[Japan: °| [Aus/NZ: %]

‘OrrroN 1 [ArTicLe 2.x: EU: Scope oF THE BORDER MEASURES

This section sets out the conditions for action by the competent anthorit
when goods are suspected of inliinging intellectual property rights, within the meaning
agreeinent, when they are impor -ved, exponed, o in-transit.

2. For the purposes of this section, “goods mftingiog an intellectus
right™ means goods infringing any of the intellectual property rights covered
the exception of the protection of undisclosed information and layoutidesi

of integrated cireuits.]

247 with
raphies)

3 Where a traveler’s personal baggage confaing go
nature within the Emits of the dutv-free aliowancs and there ar
suggest the goods are part of commercial traffic, each Pas
goods, of part of such goods, outsuie the scope of th

sider o leave such

-m‘ h’ im ,wrrc 1"“’&1’)
s are ..sen’c m sroall c:‘mmgnmcnts} and

Vs

e, Parties

{Aus: or where copyright mater:
e part of commercial tra

there are no roaterial indication
ragy consider such gonds

withe application of the provisions in this Seciion small
ercial nature contained in traveler’s personal ugpage, the
es of goods eligible for such exclusion shall be limited to
1 its available resources.]

[JP: 1. Where a Party exe
- guantities of goods of
Party shail snsure tha

so as to.be applied to shipments of goods consigned to {a local party/a party in the territory} but destined for
outside the territory of the Party]. -

[* Aus/NZ/Sing: No Party shall be obliged to apply this sectioﬁ-to any goods that do not infringe an inteltectual
- property right held within the territory of that Party].

? [EU: The provisions of this section shall also apply to confusingly similar trademark goods, which means any
goods, including packaging, bearing without authorization a sign that is similar to the trademark validly '
registered in respect of such or similar goods where it exists a likelihood of confusmn on the part of the public
between the sign and the trademark.]
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Ortion 3 [Can/NZ/US: Where a traveler’s personal baggage contains goods of a non-

~commercial nature in quantities reasonably attributable to the personal use of the traveler and
there are no material indications to suggest the goods are part of commercial traffic, each
Party may consider that such goods are outside the scope of this section.] ’

ARTICLE 2.6: APPLICATION BY RIGHT HOLDER

1. Each Party shall provide [US/J: procedures][Mor' 3
[Aus/Can/Smg/NZ WY § procedure:
: »[Mor/Smg/Kor Hi- ’fﬁ’d‘i’v}{] [Aus

< sransst sipped®] [ gshlpments
s vepts /- by whrch rrght holders may request th :
authorrtres to suspend release i [CH ai teast in 5

ot infringing an inteile ctuad property 1z<¢htj
circulation.

[MX: i Mexion, é.”_':usr-::-rr; :zai\i VALE }m 5% uf iqc amq«‘nad.
industral property rights {
Law ]

XX. [Mor: Eah

Ak or pirated copyright goods, the authorities shall not permit the goods to be
ported or subject to other customs procedures except in exceptional

ho ':authorlzatlon a trademark that is identical to the trademark validly reglstered in respect of such goods,

- or thd cannot be distinguished in its essential aspects from such a trademark, and that thereby infringes the
rights ofithe owner of the trademark in question under the law of the country in which the procedures set out in
this Section are invoked. [Can: It is to be understood that there shall be no obligation to apply such procedures
to imports of goods put on the market in another country by or with the consent of the right holder. ]

13 For purposes of this Section, pirated copyright goods means any goods that are copies made without the
consent of the right holder or person duly authorized by the right holder in the country of production and that are
made directly or indirectly from an article where the making of that copy would have constituted an

. infringement of a copyright or a related right under the law of the country in which the procedures set out in this
Section are invoked.

. 10
JAPAN - U.S. JOINT PROPOSAL

This Document Contains Foreign Government Information to be treated as
U.S. CONFIDENTIAL MODIFIED HANDLING AUTHORIZED*




CONFIDENTIAL
Comments in Green; Additions in Blue; Deletions-in-Red

[NZ comment: Referral to suspending the release of goods “into free circulation” would not
make sense if the provision was to provide an option to cover in-transit shipments (or

exports).]

2. The competent authorities shall require [US/J: a right holder ][MX: an applicant]
requesting [US/J:the] [MX: the] procedures described in paragraph 1 to provide adequate
; ioient] evidence to satisfy themselves that, under the laws of [US/J: that
country'*][Can:-that-country]| [Aus, Can, NZ, Sing: : § ;
there is prima facze an 1nfr1ngement of the right holder's 1nte11ectua1 proper‘ry rlght and to

NITE Af(.‘z.{‘

[Sing/MX: compet

provide sufﬁc1ent information shall not {Aus/Can' e uaed
to the procedures described in paragraph 1.] [Sing/Mor: - R R
sufficient-information-shall-not-fAus-&-Canrbe-used o} URFEASOR

pmeeelhre&-t-,-eser@-m-:é--m~-pﬁ1-ag1--:¢ﬁh---}-:] _

HR 34

3. Each Party shall prov1de [US/J that the apphcatlon to stispend the release of goods
shall {JP: usbess oiherwize spacified by the dghd ho deri apply toall {US/J: points of entry
to and exit from} {Mor: st 1) ‘and remain applicable]
[Aus/Can/NZ: ! ; 3 RO0 1t

istration is valid under the laws of the
iding] border measures prov1ded for

M
s

[Can/NZ° Parties slication may be admim
voided for cause, partlcularly where it is establlshed that an applicant has accumulated
substantial unpaid storage or, destruction costs owing for a significant period of time, or
where the applicant has abused the process by, for example, knowingly provided false or

. misleading information in the application or in connection with the enforcement of border

measures. |

4 Definition of ‘country’
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[Sing: Each Party shall provide for either one of the following: (i) applications to suspend the
release of suspected infringing goods that apply to all customs offices in its territory and
remain applicable to multiple shipments for a period of not less than one year from the date
of application, or the period that the relevant article is protected by copyright or the relevant
trademark registration is valid under the laws of the party providing border measures under
this Section, whichever is shorterv .or

(i) applications to suspend the release of particular specified shipments of suspected
infringing goods that remain applicable for a pmod of not less than 60 days from the date of
application, or the penod that the relevant article is protected by copyright or the levant:
trademark registration is valid under the laws of the party providing border megasurés under
this Section, whichever is shorter.]

[MX. It v suggestad fo adid words Tprocedures pieminres”
s

" ;‘.f:} u %’?"«"F!??‘I poriz”

[Aus/NZ/Can/Sing/EU: 3.
authorities nformation 1o assist th vin -.%mg, Hor!
Section. Fach Party may anthorizs the competent aut
supply any such nfor r...a,-.i.e_um.]

[Aus/Can/INZ: i i3

Alaigr . -4
SR S 'f;c» e -“hd &5 z.("\;.'(..\ pEat :’ﬁwi’f' 3

AR

'é;-‘e f

36T r3 1 T g2 8w 32 '-"?
pegoiiaiion participants which achi
2 ’ oy o
FOES Bod G s?y *w ! ;c.e;* it
exenaplie, .

Jamwe TS o

¢ "ée;:'faf:.s

m‘m e 2 {> , o

i that the] competent
wit i¢7] the applicant within a -

the apphcatlon] [Smg By
: [US/J The competent authormes shall also make

[Aus/EU: 4. The fight—holder shall not be charged a fee to cover the administration
costs occasioned by the processing of the application.]

5. Each Party may also provide procedures [US/J/Sing: for import, {Sing: and} export
{U.S.: , and in-transit} {Sing: ;and-in-transit} shipments] [EU: for-import;-expert;-and-in-
_ 12
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transit-shipment |by which right holders may request the competent authorities to suspend
release of goods suspected of infringing other intellectual property rights.
[MX/Can/NZ: Delete paragraph, already covered.]

ArTicLE 2.7: Ex-Orricio AcTION

1. Each Party [NZ: inav] [US/J: shall] provide that its customs authorities may act upon
their own initiative, to suspend the release of [US/J: suspected {Smg i rzs 5 iy § counterfeit
{US/J: or confusingly similar} {Can/Aus/Kor/Mor/Smg . a¢} trademi
goods or suspected pirated copyright goods J[MX:{## intrin; u*\j h_{ﬂe il ] w1th respec
imported, [US/J: exported] [Can: weﬁeﬁe'l] [US: , or in-transit][Sing:-&eta-is #]goods
including [US/J: suspected [Sing: ixfringing] counterfe1t {US/J: or confusmgl. sim
[Can/Aus/Kor/Mor/Sing:-s+cenfusing- R-}ﬁ’ﬂlﬁi] trademark goods or suspect ¢
copyright goods] [MX: s rfrom
trade zones [EU: gocds suspacted of in L AR
NZ/Sing: Each Party [US: shall] [Aus/Can/Smg/NZ. Y
customs authorities the same authority as the foregoing prov1s
[Aus/Can/Sing/NZ: it and] in-transit [Aus:, Custo
that are [US/J: suspected counterfelt {JP/NZ or confusm
{Can/Aus/Kor/Mor/Smg : 2%
copyright goods.] [MX &

A lcle in respect of
4] goods

2. Each Party may also provide that its’
initiative, to suspend the release of goods sus
rlghts [EU i thii

K
ahlish thoy O
2

b
&
goods suspecied of §

[Can f“é‘-.u‘ pronvision]

ATION FroM RicaT HOLDER
L6 (dpplication by vighas boldersl]

ArTICLE 2.8: PRrOVIS

vt;] Party shall [Aus/Can/NZ/Sing: % ATE U

LA i ST, «*?ls €5
dopt or maintain a procedure to allow] nght holders to supply the

B1E:] {'.'- i

mp ent & orities [Aus/ Can/Sing/NZ: with infosmation sui fieiens ] [US/T: sufficient
matlon] to assist them in taking border measures prov1ded for under this Section. Each
iy authorize the competent authorities to request right holders to supply any such

information.

[MX: Customs as per Article 11, subparagraph LXII of the Internal Regulations of SAT, is
authorized to receive and request to parties to provide pediments, declarations, notices, data,
documents, catalogues and other elements that allow the identification of goods.]

ARTICLE 2.9: SECURITY OR EQUIVALENT ASSURANCE
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Each Party shall provide that its competent authorities shall have the authority to
require a right holder requesting procedures described under Article 2.6 to provide a
reasonable security or equivalent assurance sufficient to protect the defendant and the
competent authorities and to prevent abuse. Each Party shall provide that such security or
equivalent assurance shall not unreasonably deter recourse to these procedures. Each Party
may provide that such security may be in the form of a bond conditioned to hold the
‘defendant harmless from any loss or damage resulting from any suspension of the release of
the goods in the event the competent authorities determine that the good [US/J/
Can/Aus/Kor/Mor/Sing: is not a counterfeit {US/J:or confusingly similar} { Can/Aus
Fsirely- Jizmlaf ¥ trademark good ora plrated copynght good] [EU

foasny of securiy. |

i poods of suspeeted ing

[EU/Aus/Can/NZ: #xi

¢

iae Flad e e der 3 2 s iy 72
row thix ariicde 18 {0 be reod with 4531{,‘« 2.13]

:Each Party shall provide a procedure by which competent authorities [Aus/Sing/NZ:
may] [US/J:will] determine, whether upon request or on their own initiative within a
reasonable period of time after the initiation of the procedures described under Article 2.6 or
2.7, whether the suspected 1nfr1ng1ng goods infringe an intellectual property right. [AUS/NZ/
Can: "]

15 [Aus/NZ/Can: It is understood that this chapter does not create any obligation to put in place a judicial
system for the enforcement of intellectual property rights distinct from that for the enforcement of law in
general, nor does it affect the capacity of Parties to enforce their law in general. Nothing in this chapter creates .
any obligation with respect to the distribution of resources as between enforcement of intellectual property
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[Aus/Can: Clarification is required from Japan & the US to ensure determination is not
mandatory, i.e. “whether” cannot compel a decision in Australia’s or Canada’s Judicial

system. |

[Kor: Include “competent authorities” in the definitions section to clarify that competent
authorities includes judicial authorities. |

2.
[Aus/Can/Sing, NZ: o prow
exportation] [Can/Smg/NZ : gt
Artlcle 2. 10 that the goods are mfrmgmg 16 [S

' \a

¢ of pir M as p"f i*zm’e 5:'?,

and desirov infrnging
se maticmal fereviory oS w il

ns is wof the campaient quthorify o 5

b2 {0 conral a’n{ ety and exit of goods of

B

5 which they are frassporied ]

. “zfUS/J: No] [Aus/Smg/Can Subject 5 chi
authorize the competent authorities to permlt forfelted [US/J 1nfr1ng1ng] [Can g
goods [Aus/Sing/Can: i ! o 5 hgve been found o i 5
or trademark following a determmatlon under Article 2.10] to be released into [Aus: channels
of commerce] [US/J: free circulation], [Aus/Sing/Can: or] exported, [US/J: or subject to
other customs procedures] [Can: of-subject-to-other-customs-procedures] except in

rights and the enforcement of law in general.]

'S Negotiator’s Note: Subject to negotiation of general provision on deterent penalties.
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exceptional circumstances. In regard to counterfeit trademark goods, the simple removal of
the trademark unlawfully affixed shall not be sufficient, [Aus/Can/EU/Kor/NZ/Sing/JP:
other than in exceptional {Aus/Sing/Can/MX/Mor: circumstances} {EU/NZ/JP/Kor:
cases}] to permit the release of the goods into the channels of commerce.

Arrticie 2.12: Fees [CAN/AuS: DELETE THIS ARTICLE. ]

Smg/NZ. %,?.'7'" a,-s..,a}“g*a‘,? SR K
shall not be [Aus/Can/Smg/NZ'

f 3 ui’ OiF & LOSE FECOVETY ;’%a:&'f' S
The Tre Administration (84
stovage ond safeleeping v;"

are. They are responsible fo

¥ {5 SEOT age anidd srgfr*:m‘

) Jon $dn ;
3 i}'i
2 JHEVIEHI

¥ ._g?_,(,,;f (3-3".\, 5 ‘:

AE00  FIRN R 5
CPECEN, ERERERS
Crowiomny By pot

2

are <:3’e?3"f"<fs‘ o a1 the fizcal

'[Aus/Can/NZ/Sing e

rrght] [Aus, Can/Smg/NZ
all not be lrable for payment of any storage or -

] the right holder
destructlon fees described in pat

3.2

[CH. Kule ; ey eceptions showdid be avisladie.]
[MX: S5 i ' honid ,;vf v the cost af a!t S¥7 z.f(:sf;'e")e*;!. ?

b3

citve of the
,u.ji}.-‘ ihe

1E 2.13: DISCLOSURE OF INFORMATION

Where the competent authorities have [Sing: maide # determingt
that the suspected infringing goods infringe an 1nte11ectual property rlght the Party shall grant
its competent authorities the authority to inform the right holder of the names and addresses
of the consignor, the importer and the consignee and of the quantity of the goods in question. ]
[US/J: confiscated ][MX: seized] [Aus/NZ/Can: detained or seized] infringing goods, [Aus/
NZ/Can/Mor: and in accordance with their domestic laws pertaining to] [Can/NZ/Mor: the
privacy of information,] [Aus: the protection of personal information,] the competent

~ authority shall have the authority to inform the rlght holder [MX: and his licensee] within 30

16
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[Mex: 45] days'” of [US/J: confiscation][Aus/NZ/Can: such detention or seizure], or at an
“earlier time, the names and addresses of the consignor, importer, exporter, or consignee, and
provide to the right holder a description of the goods, [Sing: and] the quantity of the goods

[Sing: in accordance with its domestic laws pertaining to the privacy or confidentiality or
information. The competent authority may, in addition, provide the name and addresses of
exporter] and if known, the country of origin and name and addresses of producers of the

goods.

[Smg ’a"’ fete Voo 'f’
holder withye 30 daey of cos Ife SO,
camsigror, imporier, exparier. or consignee, and provide foz

]

fo i o 7 fre ot
odls, the guasiity f*/ she goods, and, i &, the oot
s of pracedhores of the goads. 7]

s
2 "“"5{" 3&{)}/., (?]1’ "{)}5 A 'f‘: L ’!J I!’I t"-‘:‘tq"'z‘a FFARCErE

s i Avcess fo Goveramenial Py

deral Lany om Frone SEIHEETU
:"fﬁ this g;mv

“

.r";, z'n’?u‘m,sro‘z wieniled b w;'*m ¥

Ty

LE3X /{ RIS

v ety

shall provide information necessary for the 1dent1ﬁcaf10n of the goods concerned by the
customs authority of the requested party.]

[JP: Including “in accordance with national leg1slatz0ns and relevant international
agreements/arrangements”’ |

7" For purposes of this Article, “days™ shall mean “business days.”
17
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[US: This article may be more appropriate in the International Cooperation Section or
Enforcement Practices Section]

[MX: This provision is more suitable in ]niernationc_zl Cooperation. ]
Section 3: Criminal Enforcement
[Can: Reserves the right to provide substantive comments on Option EU proposed for this

chapter when the text is next discussed]

ArTICLE 2.14:  CriMINAL OFFENSES

1. Each Party shall provide for criminal procedures and penalties to be applied
cases of willful trademark counterfeiting [J/NZ: , {NZ.: and} trademark infringer
by confusingly similar trademark poods] or copyright or related rights piracy..on
commercial scale.” Willful copyright or related rights piracy on a commergial

includes:;

- [EU: Articlel. GEFENCES/CRIMINAL INFRING SMENTS
1o, TRADEMARK COUNTERFEITING, COPYRIGHT . !

PIRACY ON A COMMERCIAL SCALE

ATED RIGHTS

1 be appiied at feast w cases
ts piracy(} on & comumercial
fined by each Party in

Flach Party shall provide for eriminal procedure

of wilful frademark counterfeiting and copyright o
iegotiator s note: The ferm “relat

caed iy Kpredios
AU SR ST

RIS &Y Wiy TR

o fRic
[AUS, MX, CAN: ¢
shoudd be deleted |
cndiovd foirt £ PR a1 ol I 2 R g e )
ntid fext fie., §, # i ) should be jacorporaian
8 "}
U IAEF
[CAN:- i
PRl ¥4+

5 T PR
Defbniions’

D b evseridend i { i arnter $ins Nsetion B ‘General
i ¢ é‘z‘l"(h’h-x’t:!.’l ir {oRepter L4Rg, Neotion £, Gengral

18 Each Party;shall treat willful‘importation or exportation of counterfeit trademark goods [1:, confusingls

sirnilar traderagrk gond [US/J: pirated copyright goods] [Aus: pisated-sopyright]| T, in accordancs with 5
.} as unlawful activities subject to criminal penalties under this Article. A Party may

its obligation relating to exportation of pirated copyright goods through its measures concerning

e meadevirrre ssifs 450 frawe envd
0 accordomes waily s fowe and regs

Insert phrase “on a commercial scale” after “Each Party shall treat willful importation” .
Delete “or exportation”.

Delete Option US /J sentence beginning with: “4 Party may comply...”]
[NZ: Delete “exportation”] :

Negotiator’s Note: Definitions of “counterfeit trademark goods” and “pirated copyright goods™ provided for in
_footnotes 12 and 13 of Section 2 (Border Measures) should be used as context for this Section. :
‘ 18
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entire footnote 2. ]
[MX: Delete “confusingly szmzlar trademark goods”’; define “commercial scale” within the text]

(a)  significant willful copyright or related rights infringements that have no direct
or indirect motivation of financial gain; and

[MX T he concept “ﬁnanczal gazn should znclude “ﬁnancml loss”, i.e., money which right holders

- 3
sis i .’f}‘c.ﬂv’;”,”"t,"a

(b)
2.
OrriON 1 : ;
TJ/MX: Each Party shall provide for cr'mif*al procedhires an: sities 10 be applied

in cages of williul unpc._m.é:.tmn and domestic {J: irafficking } {EU/CAN; 5 COUrSS e‘z'f’
trade} conducted on a commercial scale of L:idr“%, o which hi
cannct be distinguished in iis essential aspects from 2 trademar

reapect :3_{’Lc‘ \am O ’db ar :’r’rwve fsi

tlar to such g ir ader vark}
seen ap ilmd an d which are
gisiered {J.

s, {J of whwh 18 conf

intended o be used on either the god
or gnods or services confusingly &-in'z.sisu‘ m Sue
services-confusinghs-simile =--iﬁ-&&e'h-ge<-}és--@r~

7
arcial gein’

SEIIEY, such as Svopmpsercicd sesie”, ""

wzllﬁzlness ’, “no dzrect or zndzrect motivation of financial gain”. “commercial advantage
“private financial gain”’, among others. ]

a U

OrtION 2

' For purposes of this [Agreement], financnal gain includes the receipt or expectation of receipt of anything of
value.
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[EU: 1b. TRAFFICKING/IMPORTATION AND DOMESTIC USE IN THE COURSE OF
TRADE OF/ IN COUNTERFEIT/ ILLICIT LABELS -

Each Party shall provide for criminal procedures and penalties to be applied in cases of
wilful importation and domestic use in the course of trade on a commercial scale of labels,

(i) towhich a mark has been applied [CAN: without consent of the right holder], which is
identical to or cannot be distinguished from a trademark registered in its territory, and

(i) which ars intended to be used on gither the goods or  [services] which are identic

gouds or [services] for which the ti demark is registered. ]

OrtION 3

{Fporis

S divsir e YOI
CR{NLT H

3 2 ; .. Sy dore
mi, such o fhe pure fraf

* W

3. Each Party shall provide for criminal procedures and penalties to be applied {J: in
accordance with its laws and regulations, ] against any person who, without authorization of
the holder of copyright or related rights in a motion picture or other audiovisual work,

3 For purposes of this Section, the term illicit label shall mean a genuine certificate, licensing document,
registration card, or similar labeling component that is used by the right holder to verify that an item described
in subparagraph (a) is not counterfeit or infringing of any copyright, and that is, without the authorization of the
copyright owner, distributed or intended for distribution not in connection with the copy, phonorecord, or work
of visual art to which such labeling component was intended to be affixed by the respective right holder.-
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knowingly [US: uses an audiovisual recording device to transmit or make] [J: makes] a copy
of [J:, or transmits to the public] the motion picture or other audiovisual work, or any part
thereof, from a performance of the motion picture or other audiovisual work in a motion
picture exhibition facility open to the public.

[AUS, CH, NZ: This Article should be deleted.]
[MX: The term “knowingly” should be deleted, and the term “transmit” should be clarified.
- It is sufficient to sanction the fact that a person copies a motion picture or any other
audiovisual work without authorization of the holder with financial gain notwithstanding

: o i de yor Rines ey EE SYE TP S S T B P O O AT ¥
O CIFCUIRSICRICES BEOA Q8 8 WEY OF [HACE ( ROl ‘(‘;‘c CIRPE CXFHGITGH ,"{...M..u!.'.i)-- GER
" £ I K §

ote J Divorineeiis o

£

T ey foney CytasiEising 68 g d P NPT £ S P
- REPIGee TIMGHCH NCPe OF e (EOVES

Y EReQire INGREEer

ArticLE 2.15:  CrRIMINAL LIABILITY AND PENALTIES

Further to Article 2.14.1, each Party shall pro 1alties [Can: available] that include -
sentences of imprisonment as well asimonetary fings sufficiently high to provide a deterent to
future acts of infringement, consistent:with ‘a: olicy of removing the monetary incentive of
the infringer.”* :

TBS AND SANCTIONS

e

[EU: ARTICLE 2. LIARH
la LIABILITY OF LEGA

¥

1eEGUTeS A% HIAY he necessary, consistent with its legal

principies, to establish the lidlility of legal persons for the offences referved to in Articlel
{1y Subjectto thed Viciples of the Party, the Hability of legal persons may be oriminal
ity shall be without prajudice to the criminal Hability of the natural persous

The provisions of this section shall apply to inciting, aiding and abetiing the offences
referred toin Arnticle 1

?O‘ [Option US: Negotiator’s Note: Consistent with Article 2.15 , a provision will be included in the
Enforcement Practices Section of this Agreement providing that each Party shall encourage its competent
authorities to impose penalties at levels sufficient to provide a deterent to future infringements, including
imposition of actual terms of imprisonment.] fAUS, CAN: This Negotiator's Note should be deleted.]
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" 2c. PENALTIES AND SANCTIONS -
(i) For the offences referred to in Article 1, each Party shall provide for effective,
proportionate and dissuasive penalties. The available penalties shall include imprisonment

and monetary fines. (1) . -
(1) Negotiator’s note: This does not imply an obligation for a Party to provide for the courts
a possibility to impose both penalties in parallel. , '

(i) Forlegal persons held Hable under Article 2z, zach Party shall provide for effective,,
‘proportionate and dissuasive sanctions, including monetary sanctions. | |

Ortion 1 [US/J: ArtiCLE 2.16: SEIZURE, FORFEITURE, AND DESTRUCTION
Further to Article 2.14.1, each Party shall provide:

(a)  thatits [US/J: judicial authorities][MX: competent author
authority to order the seizure of suspected counterfeit trademark go ] ,
sirotfar tradomark, goods] or pirated copyright goods, any relate materials-and implements
used in the commission of the alleged offense, any documentary:evidence relevant to the

alleged offense, and [AUS: at feast for serious offenses] any sHier] assets derived from or
obtained, directly or indirectly, through the infringing i .JBach Party shall provide that
such orders need not individually identify the items th bject to seizure, so long as they

H

Fn Tt sty SRR R ARG S
O COIDETORT QUIRQEINES

. = D e
S TUTE N PEINGD TEIP PNE2 F ISR
sestigation stage for preposes of

[AUS/CAN: at izast for serions oifences) that its judicial authorities shall have the
ority to order the forfeiture [NZ: to the State] of the assets derived from or obtained,
of indirectly, through the infringing activity®; and '

* Each Party may provide that its judicial authorities have the authority to order [CAN: fines or] the seizure of
assets the value of which corresponds to that of such assets derived from or obtained, directly or indirectly,
through the infringing activity. : . o

§ Each Party may provide that its judicial authorities have the authority to order the forfeiture of assets the value
of which corresponds to that of such assets derived from or obtained, directly or indirectly, through the '
infringing activity.
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(c) ~ that its judicial or other competent authorities shall [JJAUS/NZ/CH/CAN: have the
authority to] [US: , except in exceptional cases,] order: ,

6) the forfeiture [NZ: to the right holder] and [NZ: and or] destruction of
all counterfeit trademark goods [J/NZ:, confusingly similar trademark
goods] or pirated copyright goods [US:, and any articles consisting of a
counterfeit mark]; and

Y L . . -
R S T e
G IV RTRN LY IPRRITER GOy

[MEX: dzigt:

(i)  the forfeiture [NZ: to the right holder or] [J/AUS: and]
[US/KOR/CH/CAN: o1] destruction of materials and i
have been [CAN: pradominantly] used in the creati
trademark goods [J/NZ:, confusingty simtlar wadet

4

Bl d Aaiods Y 1A vrsevs {60
plrified Avticie 2.0 [RIrd. /U

[KOR: it shendd bs

pasiy

ety similar

demark goods, {J: confusin
orfetied under

“ordance with such subparsgraph, be di

[J/CH: Each Party shall
traderoark goods}, and pira
subgraragraph(i} shall, if sot destoy
outside the channels of commerge. |

[CAN, NZ, KOR: {iete O3

that [NZ: any] forfeiture [US/J: and] [NZ: or] destruction

Each Party shall further pro
.0 hout compensation of any kind to the defendant. ]

under this paragraph she
i_. CEIFURE, FORFEITURE/CONFISCATION AND

fenco referred 0 in Article 1, cach Party shall provide that its competent
inire of suspected counterfeit trademark

WAl have the authority to order the se
rated copyright goods, any refated materials and implements used in the
dion of the alleged offence, documentary evidence relevant to the alleged offence and
any assets derived fom, or chiained divectly or indirectly through the infringing activity.

(i) Each Party shall, if a prerequisite for such an order, according to its national law, is the
‘dentification of the items, ensure that the order need not determine the items that are subject
to seizure in more detail than necessary to allow their identification for the purpose of the

seizure.
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3b. FORFEITURE/CONFISCATION and 3¢c. DESTRUCTION
(i) For the offences referred to in Article 1, each Party shall provide that its competent
authorities shall have the authority to order confiscation/forfeiture and/or destruction of all
counterfeit trademark goods or pirated copyright goods, of materials and implements
(predominantly) - (7) used in the creation of counterfeit trademark goods or pirated

* copyright goods, of the assets derived from, or obtained directly or indirectly, through the
infringing activity. '

(1) The position of the Member States of EU on the inclusion/deletion in the text of this word

i s wndder examination,

(i) Fach Party shall ensure that the connterfelt trademark goods and pirated cohy

goods that have been confiscated/ forfeited under this subparagraph shall, f o

dsposed of outside the channels of commerce, under the condition that the g
dangercus for the health and security of persons.

-~

(#)  Each Party shall fimther ensurs that confiscation/forfeiture S
subparagraph shall ocour with:

() Fach Party may provide that its judicial authorities §
confiscation/ forferture of assets the value of whi OTTEREN

their own initiative to initiate {J: i
US/CH: legs! action] with resp

. 0 . B
i ety ? oy yers gl
FIHY O LFIIRNRS

et OF g opiRERGLINVESU AN, A VRN

Bl Fros das & e FEXS cipafa x
ypicd Propeviy Lo, IPR erlimer or

ensure that the righ

Section 4: Special Measures Related to Technological Enforcement Means and the
' Internet

[US/AUS - ArmicLe [2.17] {MX: 2.18}: " EnroRCEMENT PROCEDURES IN THE DicITaL
' ENVIRONMENT

[CAN: Expressed concern with disparity between section title and scope of content of
R 24
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section] | v 4 _
[J: The title should be decided after the completion of the substantive discussion.]

1. Each Party shall ensure that enforcement procedures, to the extent set forth in the civil
and criminal enforcement sections of this Agreement, are available under its law so as to
permit effective action against an act of [US: trademark {AUS: infringement}, copyright or
related rights][J/EU: intellectual property rights] infringement which takes place [US: b
means of the Internet][EU: in the digital environment] , including [US: expeditious rem
[MX: measures] to prevent [US/EU: infringement and remedies which constitute a de
{EU:* }to further infringement][MX: o deter such infringements.] [EU: Those meas
procedures and romedies shall also be fatr and proportionste.] :

[CH: Switzerland understands that in Para. 1 theferms e
fanguage nsed in Arricle 41 of the 1% i ihat, ag
rea {prefiminary/interlonutory injunctions) availaide under galis

cuaiifying s “expoditious rerpedies” under this provision. ]

2 tstonal

are considerad

t with both

[CAN: Seeka clarification of the scope of “related
C Eat “refated rights” in

i
Cripinal and Civil Boforcement Chapters). Thist

this section.] -

apan supports overall eoncept of Pary id be noted that
it or related vig

Aok takes ol

phtor

ey
8 HFINOYE I

went, Direct reforencs 1o TRIPS m

ce'to the rights, limitations, exceptions, or defenses to [{J: patent,
sgn, tradgmark and }{US. copyright or related rights} [[EU: intellectual property
ment available under its law, including with respect to the issue of exhaustion
ach Party [US: confirms that] [CH: shail provide for] [US/J: civil remedies {J 1
rdmististiative, civil or penal actions], as well as limitations, exceptions, or defenses
spect to the application of such [US: remedies][MX: actions], are available in its legal
cases of third party liability® for [{J: patzst, industrial design, rrademark and}{US:

21 [EU: For the purpose of this section, the term deterent is to be understood in accordance with Parties legal
system.] - . S

2 [J: For the purposes of this paragraph, “civil remedies” shall mean both damages and injunctions or either one
of these] :

B For greater certainty, the Parties understand that third party liability [{US: means}{AUS/NZ: may include}

liability for any person who authorizes for a direct financial benefit, {US: induces through or by conduct

directed to promoting} { CH: induces an} infringement, or knowingly and materially aids any act of {US:
e : 25
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copyright or related rights} J[EU: intellectual property rights] infringement.z‘f

[J: Japan basically supports Paragraph 2 but would like to confirm or propose the matters

below: ' -

_ «givil remedies. ...are available” will be implemented if a Party at least makes available
either damages or injunctions. In other words, a Party is not obliged to make both
damages and injunctions available. ' :

_  Infringement of rights to patent, industrial design and trademark by third parties is also a

sericus problems, so Japan proposss & referance to these rights. '

is 10 be moved to the Civil Enforcement Section, the question o

seuld be located in the Civil Estoreement Section should be car

this provisie
VRS
sisies

963 ST ihe \)11:?:.&?.‘2:‘.:,3 1IN ~.?§R>$..f.‘»§ refers I ¢
~ H

opyright or related 1g
IPVIPINE & SO S e e RS Pt N R -
ernent Section basicaily does not lnmi it

seone. |

Ty

LE 231

3. [US: Each Party recognize that some perso
including online service providers,” for engaging in copyright or e
Each Party also recognizes that legal uncertainty with respect to app

copyright or related rights}{J: copyeghtorrelpted-rigtst infringement by another.] [EU: pefor to the conoept
of holding other porsons cthar 1Han the schual infringer Hable for theird sidat in the infringement] [US:
Further, the Parties also understand that the application of third party liability ‘may include consideration of
exceptions or limitations to exclusive rights that are confined1d:cefts i

normal exploitation of the {EU: service o of the product or ig
or phonogram, and do not unreasonably prejudice the legitima
use, fair dealing, or their equivalents. }{EU: inchuding-f
Pastissalse-undarstand thal the-ppplication-of-third pass

‘ cases that do not conflict with a

¢ copyripght of the} work, performance

$ of the right holder, {US: including fair

Ling,-or-their-equivalents} ] [J: Burthor-the
: exeapLions-oF

.oz . )
5 e sut oceyfliot xeidhy.
1RO

A4S DRI IRATE

-5ases-that-¢

Jiritatinas-ta-o%ed w-rights-that-are-onnbn 1-40-68% wafliotowith-a-00e8
axplobs - fermance-oF phO gl t--ame-a&eambly—-p%jmi%ee—-?he-ieg;.i&iazea@e—éamf%%g
-L"T o cioht holder.-trehi 330000 Foirpae.- i i@l

e A S 75 4 5RO RS Tt O S

SRS LR I Kickt

< {1) 5 basically acceptabie.

wortant, however, the
of Parseraph 2 showdd

yof #ospeetlic

“shree-siep

SO SP &

2 Negotiator’s Note: This provision is intended to be moved and located in the civil enforcement section. [AUS:
reserves it position on this negotiator’s note and the placement of the current 2. 17.1 until the civil and digital
enforcement sections of Chapter Two are nearing completion. |

[EU: supports footnote 23 to move and locate paragraph 2 in the civil enforcement section]
2 For purposes of this Article, person means a natural person or [US: an enterprise] [CH/J/EU: a legal person].

[MX: Person is already defined in Article 1 as a “natural person or juridical person” so this definition is not
necessary here] .
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 intellectual property rights} {AUS: copyright and related rights}, limitations, exceptions, and
defenses in the digital environment may present barriers to the economic growth of, and
opportunities in, electronic commerce. Accordingly, in order to facilitate the continued
development of an industry engaged in providing information services online while also
ensuring that measures to take adequate and effective action against copyright or related
rights infringement are available and reasonable,{ MX: in its legal remedies}] [EU: (a) In this
respect] each Party [US: shall [EU:*’][CH: may]:
[CH Sw1tzerland con51ders that a mandatory prov1sxon (“shall”) providing for limitations of
; ; : substantive level of 3mtewmf1 mamw by the current
tm%;v provided in the .'ifz\zdii\_‘ 1. The
os Parties 16 provi

~ ~y oA
3 ~

tences of Article 2.17.3 use preamin
ne’s wtal ;,msm aps.

4 wonld

the confimeed

2 ;\"e\-‘iale ar

l‘e e n“d\ "'fw es*z;i.er

T YRGS NIFi

& ”‘del aim of ACTA o

caph 3 10 the preamide of the
- ALTA]

31 G be r;;t:-.i-f.le

on the gbili
occur by

(6313

[ EU: The activities covered in paragraph 3(a)(i) cover the mere conduit and the activities covered in
paragraph 3(a)(ii) cover respectively caching and hosting in accordance with parties legal systems.]

% For greater certainty, the Parties understand that the failure of an online service provider’s conduct to qualify
for a limitation of liability under its measures implementing this provision shall not bear adversely upon the
consideration of a defense by the [US: service provider][J: provider] that the [US service][J: semee]
provider’s conduct is not infringing or any other defense.
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(1) automatic techni¢al processes, [US: and][EU: or]
[MX: Define automatic technical processes]
(i)  the actions of the provider’s users that are [US: not directed or] [EU:
not-direeted] initiated [EU: nor modified] by that provider and when
: the provider does not select the material, [US: and][EU: or]
(iii)  [US: the provider referring or linking users to an online location, ]
[EU: the storage of 1nformat10n prov1ded by the rec1p1ent of the
service or af the request of the recipient of the servics,]

when, in cases of subparagraphs (11) and (iii), the provider does not ha

.Emewied ge of the infringement or the _{’ac-t i'.'s}at the infbrmatien
reraoved or disabled

Te understand this ploag vxxn
"i,{}‘v"?‘e ;
why third pavty lalality ¢

'v‘

..:_1t§\’ HECIH i 3\1

[NZ
sach as search e
'id eaches copy

2 would Vus( e firrther exg

: for the provision
wide such g safe he

OrTioN 1 [US:
(b) condition the apphcatlon
followmg requiremer

() :
%10 address the unguthorized storage or transmission of
” otected by copyrlght or related rights [US: except that no

fasts-indicating-that-infringing aetivity-is-oeeusring]; and

Ima 9 N 1% e 1oy bricaoe & o Ly RN WNovar Fanlaned :
Foaland does oot sapport the inclusion of thus condiion. New Zealand can,

su;"i‘m; e inchusion of a provision aimed ol preventing a parly o ACTA
g safe harbours on an online service provider “smumdforing Fis e
a]j’zrmatzvely seeking facts zndzcatzng that infringing activity is occurring” ]

2 An example of such a policy is providing for the termination in appropriate circumstances of subscriptions
[US: and][AUS:or] accounts on the service provider’s system or network of repeat infringers.

[J: The present legislation of Japan does not require an ISP to adopt and implement a “policy,” so Japan is now
examining how to adjust Footnote (6) to Japanese legislation or vice versa. ]
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(i) an onhne service provider expeditiously removing or disabling access
~ to material or [US: activity][MX: alleged infringement], upon receipt
[US: of legally sufficient notice of alleged infringement,][MX: of an
order from a competent authority] and in the absence of a legally
sufficient response from the relevant subscriber of the online service
provider indicating that the notice was the result of mistake or
misidentification.

except that the prov151ons of (11) shall not be apphed to the extent that the:

its system or network.]

: [CAN' Relationship is uncisar between 2.17.2 (third party Habili
Hmitation on liability). Seek clarification 1f ;e,&z.n:zgn 3 atrachure |
of 1SPs.]

aeinent

Ortion 2: [EU
E?‘ar:—xt*;:’apﬁ* 3¢5} shall not affect the possik
3t a.c{:m'émrm m th the T’ariwb cvzi wm’m r>qmr

v,

rovi :i“* to e rs‘nmjc oF
ies establishing

When providers are acting accordance wit
generg] monitoring requirement. |

- OpTION 3
[J: ¢} i & Party
such Party shali
available agal
nreasures sugl
copyright.ense

Huving er éisabiﬁng access te material or 2§.§:§‘.§'%='§‘i’§’ to g}rwem
¥ ights infringement initiated by s users auly when: '
it is technically possible te take measurss for preveniing the
infringement, and :
the provider knows ov there is 2 reasonable ground to know
that the infringement i3 securring '
Hch Party shail sot impose general f‘s’%ﬁig ation on ouline service pms%w‘ 0

v monitor its service or affirmatively seek facts indicating infringing activity ena
vasis in order to claim the application of the provision on limitations described
aph 3{a} or {b}.

paragr

3 fer. Each Party shall enable right holders, who have given effective notlﬁcatlon to an

online service provider of materials that they claim with valid reasons to be infringing

their copyright or related rights, to expeditiously obtain from that provider information on
" the identity of the relevant subscriber. :

3 quater. Each Party shall promote the deQelopmeﬁt of mutually supportive relationships
- 29
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between online service providers and right holders to deal effectively with patent,
industrial design, trademark and copyright or related rights infringement which takes
place by means of the Internet, including the encouragement of establishing guidelines
for the actions which should be taken.]] '

[J: The current paragraph 3 proposed by the US is not consistent with Japanese legislation. -
Provisional texts shown here are still under examination.
&, the 3 P Az i of Japan :‘mviti &3 t.;a. f: Qn.,&ﬁ\}"l ond i‘ e

The I8P Act of Japan doss not categorize 18P into “condeit,” “hosting

off Bers. hf,( dition, the Act dendes civil linbilities for ISPs under th

{ay i ..tt'iix impossible for an ISP o 1ake measures for g
infonmation; of

{'?'s'} &1 3”%% 008 1 H«*n-::m.» and does not bave a reasonable gro

3 cd oy
"“.il.'

Act of Japan. H\m >\ e, (LC

.i'}'a;_'mzc-tz

yg, thereas a &
SP Act of Japan.
-tiet‘a o modifiad by

draff and the I8P Agt o

"i..,\m conditions for the ltiations of
ions provided in the present ACTA
paragraph or not ]

Orrion 1
4. [US: In impler
WIPQO Per, formanc _

#i Treaty-andAsticle 18 ﬁﬁthﬁﬁ?}%}"ﬁﬁ#f}m@m#m%i -
i ][AUS In 0}‘(‘ er to provide ][EU E,ad ?«nt* \%; it pr(mid.f:]

hasive Lwaﬁ%] in connection wnh the exercise of thelr rlghts and that restnct

jorized acts in respect of their works, performances, and phonograms, [US each Party
shall provide for civil remedies, as well as criminal penalties] [EU: each Party—s
fef—cwﬂ—femedwmwelkas—enmmal—peﬂa}ties] in appropriate cases of willful conduct
[EU:*], that apply to:

° [EU: For the purpose of this Article, willful conduct means actual knowledge or reasonable grounds to know
that he or she is pursuing the objective of circumventing any effective technological measure. ]
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(a) the unauthorized circumvention of an effective technological measure® [US: that
controls access to a protected work, performance, or phonogram] [EU: that
controls-acecess-to-a-protected-work;-performanece;-or-phenogram]; and

(b) the manufacture, importation, or circulation of a technology, service, device,
product, component, or part thereof, that is: marketed or primarily designed or
produced for the purpose of circumventing an effective technological measure; or
that has only a limited commercially significant purpose or use other than
circumventing an effective technological measure.

[EU' 4.2 Each Party may provide for measures which would safegrard the benefit «
exceptions and Bruitations 1o ¢ opyright and related rights, in accordance with itg

[CH: Swiss proposa

i reflects & desive by Switzerland to apply para 4o de

OrtiON 2
[J:
4. Esch Party shail provide for civil remedies that apply to:

£ ﬁummas} m‘ e;xs S MY egzim;

el o

(b} the provisien through as ric
program having sole fupchio) a chreumventing an M&edgw
technological mes

> do ot reguive the Parties to im\ e
omrol. Thes, maki ing ref ferencs 1o the "‘é"s-:is?i} 'i:;_‘ezfaf.ies

;.Cﬁi;l\.- tion on cliroumyventic
is fnappropriate.
The Copyr
cirumventicn
Act does ~m resty
Howeve 5

WMol ,nm:'i measures under certain conditions {The Copyright
ntion of ancess control ).
Or prcmde,
veniion of socess control self,
M.mrc wpor ’zi ow and cirenlation of 2 technology for

Rieas § afion of t’:i?'{?‘;l}i:s.ii.i{?i‘: of services for eircumveniion of aocess conirol,
on on n‘;amu.fac.‘(m‘e of devices for circumvention of aocess conir asi and
3

sinal penpaliies for circumvention of access control or any related acts, mach as

3! For the purposes of this Article, effective technological measure means any technology, device, or component
that, in the normal course of its operation, [US: controls access to a protected work, performance, phonogram, or
protects any copyright or any rights related to copyrights.][EU: is controlled by the right holders through
‘application of an access control or protection process such as encryption, scrambling, or other transformation of
their works, performances or phonograms, or a copy control mechanism, which achleves the protection
objective.]

[J: Japan needs to consider further whether footnote [31] is acceptable.]
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manufacturing of or trafficking in devices for circumvention of access control.
Therefore, Japan is now examining how to fix the difference between its legislation and
present ACTA draft, with due regard to maintaining a balance between the rights of authors
and the larger public interest, e.g. education, research, and cannot provide definitive
comments on Paragraph 4 at this time. Japan reserves the right to make further comments on
Paragraph 4.

E M P SN oY
BRSO KROwW 1

Yapan wonld ot the US or other countriss Whimi adom & fu,ts,x {05 on
s‘.’f'm of aceess conty s conerete example and datas and backgre

Fhat ;«,_, amoant of harm if» ,:fctm vention (f RCCOSS ¢ vn';oi
shrivkage 0{'

IS of

Ci_wi}.{.':.‘wr;

NS WETe Con \*d i

[S. Each Party shall provide [US: that a ] [EU: adequate legal prot againat 2 ]
violation of a measure implementing paragraph (4) [US: is a separate civil-0r criminal
i t of any infringement of

copyright or related rights.*
to measures implementing {US: subparagraph (4)}.§
significantly impair the adequacy of legal protection
legal remedies for violations of those measures. ][
which would safeguard the benefit of centain ey
refated rights, in 3 accordance with its legis La

"mtatt(mf; 0 copyright aﬂd

3 require any pany 1o ACTA o e ;
res. Sice § §'; S5 ERNTES &t ¢ unsed by
' their copyr tdes only f
provide an exemption f‘{‘i‘;“ 1

chion under copyright as well as under

<

Yoleguene fepal protecdon” as well as i(k‘« "ﬂi‘ii:';},} 18
FA to establish standards for the enforce ment of mtellectual

ave with the spplicable national Jegislation, the]obligations in paragraphs (4) and
7 ?'sc*] without prejudloe to the nghts limitations, excephons or defenses to copynght or

[CAN: clarification of relationship of exceptions to access control measures.]

[J: Japan reserves its posmon on Footnote (8) because the acceptability of this Footnote depends on the scope of
Paragraph 4. The current leglslatlon of Japan does not mandate devices to respond to any particular
technologlcal measure. ]

* Negotiator’s Note: This provision is subject to broader government actlon/soverelgn immunity provision
elsewhere in the Agreement.
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property rights and the ACTA discussion paper. In particuldr, we note that the discussion
paper only refers to parties providing “remedies against circumvention of technological
protection measures used by copyright owners and the trafficking of circumvention devices.”

New Zealand does not support protection being mandated against circumvention of TPMS
where the underlying work is not protected by copyright. In particular, we do not support
protection against circumvention of access control TPMs because access control is not an
exclusive right given to copyright owners. ] ‘

[J: 3 a;‘ an acc -';"i'-" the concep of the first sentence of Paragraph 3, which provides i
_§.5 f-r’ ity for the infringement of copyrighe or related rights and the circurpvention of
§ 8T separats g from and independent of each ciher.

on on the second sentence, f:i.%}‘}f.?»t':l? 'i'v the w?n 53¢

z;v"»ioerwi MEasy

reserves s ng

-z-navmz st 3 becawse the first senfence i3 not peoessary
ction in paragraph 4 and the second sentencs is merged into 1
agraph 4.2

new D

6. [US: In 1mp1ementmg Article 12 of the WIPO Cop i
WIPO Performances and Phonograms Treaty on pr¢

informaiion] in approprlate case alifu [EU ’“] conduct that apply to any person
performing any of the following acts:knowing [J: o with respect to civil remedies haviog
reasonable grounds to know]that it will induce, enable, facilitate, or conceal an infringement
of any copyright or related i ht [J: covered by the tregaties above].

(a) to remove 1ié= any [AUS/J/EU: glectionic] right management information®

(b) to distrib ate, import for distribution, broadcast, communicate, or make available to
thé: ublic [J: without authority], copies of works, performances, or phonograms,

33 * For purposes of this Article, [J: electronic] rights management information means:
(a) information that identifies a work, performance, or phonogram; the author of the work, the
performer of the performance, or the producer of the phonogram; or the owner of any right in the
work, performance, or phonogram;
(b) information about the terms and conditions of the use of the work, performance, or phonogram; or
(c) any numbers or codes that represent such information,
when any of these items is attached to a copy of the work, performance, or phonogram or appears in connection
with the communicator or making available of a work, performance, or phonogram to the public.
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knowing that [AUS/J/EU: electronic]rights management information has been
removed or altered without authority. -

- [EU: 6.2 Each Party may adopt appropriate exceptions to the requirements of subparagraphs
(a) and (b)]

[J: The word “electronic” should be inserted before “rights management information” in
paragraph 6 because WIPO treaties explicitly confine the Contracting party’s obligations
concerning RMI 1o providing the remedizs against removing of aitering slectronic RMI, apd
other acts with the knowledge of such removing and aliering.

% shonid be noted that Articie 12 of the WUT and Arncle 19 of the WPPT ¢
e sed § ” N

TLGIErad

ios shall provide adequate and off
sriing any of the fnllowing

having reasonsble erounds 1o kaow, tha
; R

<

itve logal remedies againg!

gxpression of this provis

The word “without suthority” should be inserted gs it

avw Seal £ Ridis son that

exiending to infor

a OSSN -l . % BN SRR N
w owner of any Hght i the

foe
stmance, i

performance, or the producer ¢

the requiremnenis

e adeguacy of ihe

~

iragraph &, 1o the same line as we did for paragraphs 4 and 5]

CuarTER THREE
INTERNATIONAL COOPERATION

£ e ASTTA Yo AINfoerficree tF woraiel o 3 s
i for ADTA s objestives it would no the

coserved information”. ¥t is supgested to consider and precise the kind of

will be exchanged as well as the mechanisma to be used for the submizsien

Article 3.1: International Enforcement Cooperation

1. Each Party recognizes that international [J:enforcement] [CAN:‘ enforeement]
cooperation [US/J/Can: is vital {US/J:to realize {J: fully} { US: fully} effective protection of
intellectual property rights} {CAN: in order to deal with the increasingly global problem of
o 34
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the trade in counterfeit and pirated goods}] [Sing: plays an important role in the protection of
copyright and trademark rights]and should be [J: undertaken] [US: encouraged] regardless of
the origin of the infringing goods or the location [US: or nationality] of the right holder [J: of

the intellectual property rights][CAN: ef the-intellectual-property-rights].

2. In order to combat [J: intellectual property right infringement, in particular, ] [Sing:

i ‘ ight-infri 3 i -] trademark counterfeiting and
copyright piracy, [EU: ‘mrpaﬁée&}améeﬁ&aﬂeemﬁ%eﬁsi%&g—&imeﬁzﬁghtﬁﬂw] each
Party shall promote [Sing: shal-promete may, as it deems appropriate, ] cooperation [CAN:
measures, where appropriate,] among the [NZ: relevant] competent authorities of the Pa
[J: concerned with] [AUS/CH/US/MOR: responsible for] enforcement of intellectual™
property rights [Sing: cencerned-vith-enforcersant Eintellectusl-property-riphts] s
[J:cooperation includes][Sing/CAN: measures may include] [EU: eooperation
[US:may include] law enforcement cooperation with respect to criminal inves!
prosecution [J: concerning] [CAN: :elating to] the offences coverqd-*b:y_t :
[J: border measures] [CAN: cooperaticn at the berder], [J: which ma
bilaterally or multilaterally] [US: which-may-be-condusted-bilaterally-or m
Particuiar attention shall be devoted io the circulation of PR infting

the health and satety. ]

A

3. Each Party [J: shall][US: m:ay], consistent with the
existing] [US: domestic law and policy and the] [J: int

%P [CAN: unideriake]
s ag provided] [AUS: intzrnational
rents sad

agfeem&ﬂa‘r-aﬁé—aH&ﬁg&iﬁeﬁ%ﬁ%&w&'eh--sm-h—-’
enforcement cooperation [EU: foreseen] [US:
‘cooperation as set out ] in this Chapter.[E
arrangements to which such Party is afa
cooperation or provide assistaniigisg
aa‘raﬁgenmn’ts, and practi

Chapter 4 shall require any Party to disclose gonfidential

ary to its laws, regulations, policies, legal practices and |

£ nts and arrangements, including laws proteciing investigative
“or confidential information for law enforcement, of otherwise be

ot would prejudice the legitimate commercial inferests of

[EU: 4 WNoihing in this £
information which would
applicable international a;
tochniques, right
cORtrary 1o
joular

Articlé 3.2: Information Sharing

1. [J: In order to ensur@ effective enforcement of the provisions of this Agreement,]

[US/CAN: In-eree o-ensure-effective-entorcement-or-tne provisionsS-O-ti STeeme At
each Party [{J: shall}{US: may} promote sharing or exchanging] [Sing: may, as it deems

appropriate, share or exchange ] with other Parties [J:0f the following information ][Sing: ef
thefollowing-information][EU: as appropriate and mutually agreed]: -
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(a) information collected by the Party under provisions of Chapter 4, including statistical data
and information on best practices including those relating to[J: risk analysis] [US: risk
management]; and ' '

(b) information on {CAN : the} development [MOR: and implementation] of legislative and
regulatory measures [J: of the] [CAN: by the] Party [US: related to the protection and
enforcement of intellectual property rights].

9 B o Y R A Y 2R
[Sing: {xelete spbporagraph (8]

For this purpose, the Parties shall endeavour to establish appropriate modalities including
holding of periodical meetings.

[Mor: Parties shall endeavor 10 establish an ohaervatory as a tool for collg:
- [AUS/NZ/US: Lxicie this zenience. |

aflB e ArmB e B g T L W
qis gricle o be developed indo o 5

z

c g +
SIRRTEONS R IIREE R

2. Each Party shall ensure, as appropriate and mutually, agréed
aws] , policies, [J: legal] [US:

and arrangements, [EU: within-the-limits-

el cirav

wd-usrangesnents| that its competent
y}to provide the competent authorities of any
equest or on its own initiative, with information [{J:
#{EU: to allow} a proper application of laws] [US:
su-afiavws] concerning [CAN: application-ef-faws

authorities have the [J- ability] [US:
other [J: Parties][US: Pasty],.€i

eoneerning|enforcement of
repress acts of intellec )
Intslieciual property

ke

S: related to the snforcement of intel

s L e

1. [EU: In order to facilitate the implementation of this Agreement or the accession thereto,]
[J: Developed country] [AUS: Developed-ceuntry] Parties shall [AUS/CAN/CH/NZ/US:
endeavour to] provide, on request and on mutually agreed terms and conditions, assistance in
capacity building and technical assistance[J: in improving enforcement of intellectual
property rights,] [CAN: focused on initiatives to combat the trade in counterfeit and pirated
goods] in favour of developing country Parties to this Agreement and [US: , where
appropriate,] [J: for third countries ][NZ: and-for-third-countries}: [US: for-third-eeuntries- for
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countries not a Party to this Agreement. J[EU: Parties shall make all reasonable efforts to -
ensure that such capacity building and technical assistance are compatible and do not overlap
with similar activities provided by international organizations active in the field of
intellectual property.] [Sing: The provision of assistance under this Article and Articles 3.3.2
and 3.3.3 is subject to the availability of resources on the part of the donor Party.]

2. For the pufpose of paragraph 1, [J: déveloped country][AUS: developed-country]Parties

shall [Sing: , at the request of developing country Parties and on mutually agreed terms and
conditicns, ] work closely with [J: developing country] [AUS: other]Parties [US: and, where
appropriate, countries not a Party to this Agreement or separglie cusioms ferriories, ] [J
enact] [EU: implement and to ] or strengthen their [J: domestic] [US: national] legisl

as appropriate, and [CAN: enact-or-sirengthen-theirde ssticlegislation—as-apptops

and Jassist them in improving their national intellectual property law enforc
through sharing best practices concerning intellectual property law enforecem
providing relevant technical training for enforcement officials.

o N
ACHTT x

3. [{J: Developed country}{AUS/EU: B ) evetoped and
developing country } Parties] [US: Eack: Part

Article in conjunction with relevant private sector or |

Té:promivté coordination of technical assistance activities with the bilateral donors, WTO
stariat, WIPO as well as with other relevant international intergovernmental institutions.

(d) States Parties shall review annually the implementation of this Articlé].
[Mor: 5. State parties shall endeavour to provide technical assistance in the following areas:

(a) Promoting the culture of intellectual property.
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(b) Training professionals in charge of the protection of the rightholders involved in the
- protection of intellectual Property.

(c) Capacity building and experience sharing among institutions in charge of fighting
counterfeiting and piracy.

* (d) Tools for measuring the economic impact of counterfeiting on the market and evaluating
the anti counterfeiting and anti-hacking actions. '

(¢) Conducting joint operatibns at the regional and international levels.

() Enforcemeﬁt of laws regarding fighting counterfeiting and piracy trough the Tnt

Technical assistance shall be extended to all other types of acti the

implementation and the applicability of the ACTA Agreement].

B o)

CuartER FoUur
ENFORCEMENT PRACTICES

Article 4.1: Enforcement Expertise, Information and Dome

; i deoms appropriste foster the)
Sing: in its] competent

roperty rights] [Sing/NZ:

[Sing: promote] effective

- copyright and trademark rig
wal-property-aghts] . [US: On
enforcement authorities for the investig

deciual property rights.]

1. Each Party shall [{J:facilitate} {NZ: encourag
development of] [US: develop} specialized expert
authorities concerned with enforcement of [J:in
copyright and trademark rights] , in order to
enforcement of [J: intellectual property ri

his] [CAN:
means of
on and

s
U S g

implementation is throug!

prosecution of cases cor

[AUS: Eeserve iis posi

statistical data and.oth
deterninest evant,] [J: concerning infringement of intellectual property rights
1, especially] [CAN/NZ: infrinpement-of inteHectual-property-fight;
trademark goods and pirated copyright goods [EU: -espesiaily
torloittradernark-goodsand-pirated-copysight-goods]. Each Party shall [J:
[US:$asthes | promote collection of information on best practices to prevent and
t [J; intellectual property right infringement] [CAN: trademark connterfeiting and
oht piracy]. [Sing: ~espesially-trade-in-counterfeit-trademark-goods-and-pirated
Hection-ofinformation-on-best-practices

noCamen ]

-

.

—

CoOPY
€OpY

3. Each Party shall [Sing: , as it deems appropriate,] [US:, as appropriate,] [J: endeavour to
enhance] [US: promote] internal coordination among, [J: and facilitate joint actions by] [US/
CAN: and-facilitate-joint-actions-by], [Sing: such Party’s] [US: the] competent authorities [J:
concerned with J[US: responsible for] enforcement of intellectual property rights [J: through
an appropriate coordinating {J: body} {EU: bodies} or other relevant mechanisms] [Sing:
‘ ' 38
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through-an-apprepriate- ceerdmatmg bedy-or-other relevant-mechanisms].

4. [J: In order to promote effective enforcement of mtellectual property rights, ] [US/CAN
,Jeach Party shall

[Smg as 1t deems appropnate] [J endeavour to encourage][EU endeaveur-to-encourage |
[US: promote] [US/EU: the] establishment and maintenance of formal or informal
mechanisms, [US: as appropriate,] such as public and/or private advisory groups, whereby
competent authorities may hear [US: the vigws f] right holders and other relevant
stakeholders [J Where approprlate] [US/EU %h«ere approﬂifate] [Smg encourage

pﬁ% ‘&w&%m)ﬁ*gf@&?ﬁ%%f@b%d

=7 a7 TALTAT

e}ta et ro?ocrs it ter nom] .
[NZ: Rexerve 35 position on this pavagraph.]

Article 4.2: Management of Risk at Border

facilitate activities of custom
order, shipments [J: that
[J: counterfeit trademark
-ai ;rrmert 1,2 rts] Such

Each Party shall adopt and maintain appropriate measures t
authorities for better identifying and targeting for 1nspect1o
{EU: couid} contain] [CAN/CH: which are suspech
goods or pirated copyright goods] [EU: -gooi\. infri
activities may include,[J: subject to paragraph 2 o
applicabie]:
(a) contact with relevant stakeholders and
risks;
(b) exchanging available data with ¢
seizures of [J: counterfeit:
possrble and

uthorities of other Parties regarding significant
d]-[EU: infringing] goods by customs, wherever

athorities of other Parties on approaches that are
eﬂ'ectlveness in targeting shipments that could contain [J:
afringing] goods.

rget shipments for inspection that are suspected o contain

relevant stakeholders and with competent suthorities responsible for
rty rights enforcement to idenify and address r,.igniﬁcant gisks and promote

£n ;‘Wro?ria‘re exchange data with border authorities of other Parties] and

§ ormation with border authorities of other Pasties on approaches that are
developed fo provide greater effoctivensss in the border enforcement of intellectual
property rights, 1nc1ud1_ng approaches for targeting shipments that could contain
counterfeit and pirated goods.

2. Each Party shall provide that its competent authorities may conduct audits of an
importer’s business records, including methods of payment and purchase contracts, as
well as its internal controls to track illicit financial gains and expose business practices
related to trademark counterfeiting and copyright piracy.] _
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[KOR: Article 4.2 should be reviewed in relation to other ‘proposal on Chapter 2 regarding
Information Exchange between Customs Authorities.

Article XX: Information Exchange between Customs Authorities

If the customs authority of an importing party seizes counterfeit trademark goods or pirated
goods to be imported, the party may request the customs authority of the exporting party to
take proper measures to the exporters of the goods concerned. The requesting party shall
provzde information necessary Jor the identification of the goods concerned by the customs

authority of the reguested pariy.]

its position on US proposad and Korea proposal ]
wer Mecgre sechion, |

‘wn/) n( nf} s ;"\(\

Article 4.3: Transparency/Publication of Enforcement Procedures and Practi

OrtioN 1
[J: 1. For the purpose of [J: further] [US farther] promoting transparency
administration of [US: the] intellectual property right enforcement systém; “each Party shall
take appropriate measures [US: pursuant to domestic laws izies, | [J: available]
[US/CAN: ﬁaﬂc}alzfre] to publish or make available to the publi srmation [CAN: within &
regsnnabie perind of tin m] on: '

(a) procedures [EU: available] regarding the enforc
including competent authorities for enforcem:
points for assistance to right holders;

(b) relevant laws, regulations, [J: final Jud' i
administrative rulings of general

property rights; [Smg sdelefe subpy

¥ NG focfions

; rrpose of promoting transparency in the administration of its intellectual
ghis enforcement s:}fs;icz 3, each Party shall:

provide that fnal judicial decisions or administrative rulings of geners]
apphcablhty pertaining to the enforcement of intellectual property rights shall be in writing
‘and shall state any relevant findings of fact and the reasoning or the legal basis upon which
the decisions are based. Each Party shall also provide that such decisions or rulings shall be
published**** or otherwise made publicly available, in a national language in such a manner

324 [US : For greater certamty, a Party may satisfy the requlrement in [Article 5. 3] to publish a measure by

making it available to the public on the Internet. ]
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as to enable governments and interested persons to become acquainted with them.

(b) identify in a manner readily available to the public, the competent authorities
for intellectual property enforcement and contact points where right holders may seek
assistance;

(c) [publish applications for the suspension by the competent authorities of the
release of suspected counterfeit and pirated goods as a border measure;] and

{(d)  publicize information on its efforts to ensure offective enforcernent of
intellectual property rights in its domestic imellectual property n>>h’s~, svstem, mnchad
statistical information that the Party may coliect for such purposes, ™

OrriON 1
[J/US: 2. Nothing in this {J: Chapter and Chapter 3} {US ‘Xbrcw
Party to disclose {J: confidential}{US: :

enforcement of its laws and regulatlons 1nc1ud1ng laws protectmg investigative techniques,
r otherwise be contrary to

{US: its domesiic laws or policy, or} the public interest, o
commercial interests of particular enterprises, publit

[EU: AMewve tias paragraph fo Chogiter 3.1.4]
fersbers to disclose personal

: mpadv law enforcement or otherwise
s the le pitimate commercial imeresta of

[AUS: 2. Nothing in pazamay‘{b I, 2a0d3s
information, or confudential wiorma f
be contrary to the public interss
particular enterprises, public op

Y IO -/
Qe “—5”/’1‘6 d into o SEPEEIE ZENETQN
i*osmemm, e s o
FEAY n,)p.an;/( o e 5 '-"Z ;

in udmg cz._»,g_iavmg :h: demu st and ;‘ub u‘hmﬂ ;t in fu!i OF i part. .3‘ aﬁies may

rovision o other judicis! and administrative proceedings. ]

Each Party shall [take {J:necessary} {CAN: neeessary}-{[Sing: such}{AUS: appropriate}]
[US: promote the adoption of appropriate] measures [Sing: as it deems appropriate] to
enhance] [NZ: will promote] [US/MX: including educational projects, designed to raise]

% [US: For greater certainty, nothing in [this sub-paragraph] is intended to prescribe the type, format, and
method of publication of the information a Party must publicize.]
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public awareness of the importance of [J: the protection of ]J[US: protecting] intellectual
property rights and the detrimental effects of intellectual property right infringement,
including educational [J: and dissemination] [CAN: and-dissemination] projects. [US/CAN/
MX: Such measures may include joint initiatives with the private sector. ] .

[EU: Article 4.5: Destruction of infringing goods
In cases where confiscated goods found to be infringing intellectual property rights are to be
destroyed, Parties shall endeavour to take environmental concerns into account when
deciding on the destruction method. |

CuarrEr FIve
INSTITUTIONAL ARRANGEMENTS

irscif st

e instifstiongl structve <

st oonkd be coprie

EOVEISE FRCHE

£ Eercensrny sy b3neresvE Sl N 4 AT 2N - el
cf finsgicsr G PR PESDRPCER Of

Shosdd be

. 5.3 7 = oy d .
auled e fipmpiiod 1o yuc

-~

. The [NZ: Contracting] Parties [Can: hereby establish][ [NZ: shall have a] the [Can:
Oversight][CH: ACTA] [MEX: Steering][AUS: sversight] Committee, comprising [{Can:
representatives of} {SING/AUS: each of} the Parties] [NZ: one delegate from each Party
who may be assisted by alternative delegates, advisors and experts.]

SING — The proposed refinement seeks to clarify that each Party should be represented in
the Oversight Committee.
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AUS — Australia proposes that the Oversight Committee be comprised of representatives of
all Parties, rather than being made up of representatives from a select set of Parties.

NZ - New Zealand recommends deleting the term “oversight” from the name of the
Committee to avoid any confusion as to the function or purpose of the Committee.
New Zealand also recommends that the provision clearly state the composition of each

Party’s delegation on the “Committee”.

GOy FRS Arfion: minengy wheri

Lhecs & pntsep st F e i PERY .
Fap { enamiifae 'y
sions. fersf

1rRiIing 18 8§

s

PO oS ¥ S e
i the yae

ifig to the principles of equal treatment and a fair hearing.]
;. ovérses {Can: its} { CH: the} {US: the Agreement’s} further
ration [MEX: or development?] [CH: of this Agreement], [NZ: deal with
ts'concerning the amendment and development of this Agreement] while
nsuring that such[Can: elaboration][NZ development]does not duplicate
other international efforts regarding the enforcement of intellectual property

[NZ: Delete sub-paragraph][Can: resolve][AUS: facilitate the avoidance of]
disputes that may arise regarding [Can: its][CH:the] interpretation or
application[EU:*"] [CH: of this Agreement]; and

(d) consider any other matter that may affect the operation of this Agreement.

AUS — [Australia proposes to replace all references in this Chapter fo the ‘Committee’ with
the ‘Oversight Committee,’ to avoid any confusion with committees established under Article

¥ The application of this provision shall not conflict with the rules and implementation of the Dispute
Settlement Understanding of the World Trade Organisation.
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5.1.3(a)??][Australia’s written comment of 12/21/09 indicates that it does not support the
use of the term “oversight”; however previous comment favors “oversight”. Need
clarification. ] Australia also proposes that the Oversight Committee facilitate the avoidance
of disputes, rather than attempt to resolve disputes by consensus.

MEX — On (c): who will resolve disputes? Clarify scope.

NZ - In order to clarify function (b) New Zealand recommends replacing the reference to

[ P S S S A A T R YT s i g s s fhves rivees FrvEDen.nE
yeot jis further elaborption” with Taegiwiy s concerning the development

et of the functions (o) e deleted o3

ssse? Surid FE " gnsran f
jat see bhw Lonunitl

2 I s 83 Arrndd ey pryoEme 3
ffer {OBBGRITRE JUHEE I PUFED 45141

£

F S T UL SRS
3ot 4SS LG T B

2 “othor maiter T wn

Faio

7/EU/MX: establish,] [Can/US/NZ/MX: and delegate [NZ/

sponsibilities] to, ad hoc or standing committees [NZ: o¢

nnsidiees.], working groups or [US: Government] experts groups;]
the Committee in accomplishing its tasks;][EU: a Task-Force to
he monitoring and the evaluation of the Agreement, namely by
reviewing the implementation of Parties' obligations, as defined in Article
1.2.a) and assisting candidate countries to join the Agreement. This Task-
orce should consist of experts appointed by the Parties and agreed upon by

1e Oversight Committee;]

seek the advice of non-governmental persons or groups [MOR: from the State

Parties]; '

[AUS: (Delete sub-paragraph) make recommendations regarding the

implementation of the Agreement [EU: including endorsing best practice

guidelines for implementing the Agreement, identifying and monitoring
techniques of piracy and counterfeiting and their evolution]];

(d)  assist non-Party governments in assessing the benefits of accession to the
Agreement [EU: and share information and best practices on reducing IPR
infringements],

(e) [NZ: (Delete sub-paragraph) support international organizations in the
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enforcement of intellectual property rights;] and _
® take such other action in the exercise of its functlons as the Parties may

demde

AUS - Australia supports autonomous implementation of ACTA, and regards article 5.1.2(d)
as providing the committee with adequate powers to review issues including implementation.

NZ — New Zealand agrees with the Commzz‘tee bezng able fo be a’elegate tasks to workzng or

EARE g s i"t 3 Puriies fo th w‘ e f«?f’iu frg Copnapiitive $ho

Z LTS

' charify ihe

: pale of

2ENEHIE "f‘“"’;’ai

£ 2. Sy las ee o a3 &7 Daraor Sz e
“, it w;‘:’/'(” L T SR a:‘} WRHEL LIRS G gopiere o {onnities,

Enghsh ]

SING - The proposed refinement seeks to clarify that any decision to not take decisions by
consensus must itself be taken by consensus.

NZ - Whether the Agreement ultimately requires the Committee to meet regularly on an
annual or biennial basis, provision should be made for the Committee to be able to meet in
| 45
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between times. Provision for exz‘raordznary meetzngs to be held and under what conditions
could be provided for under the Committee’s rules and procedures

JAPAN - Regarding the principle of decision-making provided in paragraph 4, Japan can in
principle support consensus system. However, the principle of decision-making should be
decided so as to match the functions of the Committee: “a majority of the votes cast” system
may be better for decision-making of minor issues. Japan reserves its position.

5. The Committee shall convene [Can/EU/MEX :at least [once a year]] [NZ: onceigver
two years] [Can: in regular session][CH: in-regtlar-session—Regular-sessions]. [Tlhe
Committee shall be chaired [AUS/NZ/MEX: fand hosted}][EU: {aad-bestedl] [Gan
successwely by each Palty][AUS by a Volunteenno Party] [1n Enghsh alphabetlca |

,3 >7?{ Q‘)E;i'f-ﬁ'[;"f‘,'g’{_’/ CERTVERIOE ‘(;!c st

} G PrOpOSEs fhust the Chaerei 5 ,5‘3,

3] B
f ot si{.ff-;’ff “r; Pt zmzfﬂfa,fi;;;ff Flan i

difr provision for

ME i Zevifernd suprarts the ommiitee meot

R FVA e 4.t

the Committee to meet in extraordinary sessions in between zf the czrcumstances warrant

additional meetings.
. From an administrative perspective it appears sensible to at least link together the

responsibilities for being the host and for providing the Chaz'r.

JAPAN - Frequency of meetings should be decided so as to match the nature and volume of
the functions to be entrusted to the Committee.
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Regarding chairmanship of meetings, Japan can basically support a rotation basis.

Regarding the location of meetings, Japan prefers a rotation basis in light of reducing and
equalizing the financial burden of the Parties.

KOREA: To promote operations of small working groups and sub-committees, outreach
- activities, etc. both a regular and a special session should be held in the Geneva-base.

[US:6. The Committee’s role as set forth in Article 5.1 shall not include any overswh o1
~ supervision relating to domestic or international criminal investigations or enforcem
specific intellectual property cases.]

| ArticLE 5.2: THE SECRETARIAT

1. The Party that is the Chair of the Committee shall provide

Committee for [the calendar year][the two calendar years beglnmng wil calendar year
immediately prior to that] [EU/MEX: {the-two-¢ ears-besinningavith ¢
mﬁ%?v&?y ~prier &aw’ehat}] [SING [the two calendar years be

at]] [NZ: & -
the calendar year 1mmed1ate1y prior 1 to that}] in wh'_
that Party as Chair.

H % 0 gt Fe e S f
w2 i ’?'? ""f ff12 MECFE ;

feiricsf o g
: {288V

" MOR - Morocco is in favor of a Permanent Secretariat to ensure continuity at the level of the
management and implementation of the agreement;
- Morocco is for the idea of a Secretariat attached to an exzstzng International Organization
(WIPO for instance)
- Need to discuss structure of the Secretarzat

2. The functions of the Secretariat shall be:
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(a) to provide assistance to the Committee [NZ: as required, and];

(b) [MEX: to provide administrative support to the Chair] [NZ: to perform the
administrative tasks concerning this Agreement.]

(c) [MEX: to elaborate all documents resulted from ordinary or extraordmary
sessions]

(d) [MEX: to submit documents derived from ordmary or extraordinary sessions
to all parties]

CEVE DU COPERERLE o H3 Y VIR (i1, Eelry AL efiibopasicn on the

wives chdic % ,’u}' the Secredorion,

z /} 3942 f ,’fu!/
o2

o

’ 7 7

F stk depend on the

z

£

F 115 ¢ ; serssnion op xshstance of the AL

ArTicLE 5.3: ConTacT PonTs

[Can/AUS/U S/J Each Party shall d651

ielephone number and e-mail address] [US:
ddress] of that contact point [Can/U S/J ; shall be

AUS: name and address] [J: name, @
The name, asd physical addressia
transmitted] [AUS: shatbbetrans
of the Agreement for that B

B2 rEe Feae d
FEMOFLES

. “:Onthe request of [Can/SING: another] [EU: one] Party, the contact point [EU: of
anothér Party] shall identify [Can: the] [SING: according to the matter concerned, an
appropriate] office or official [Can: responsible for the matter concerned][SING: respensibie
for-the-matter-coneerned] and assist, as necessary, in facilitating communication between the
[US: responsible] office or official concerned with the requesting Party.

SING — The proposed refinement gives greater flexibility for a Party to decide which office
or official is best placed to address the requesting Party’s concern.

: ' : 48
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MEX — Please provide further explanation.

[ArTICLE 5.4: TRANSPARENCY

CH —This Article should form part of the Final provisions and not part of the Institutional
arrangements. '

NZ - New Zealand notes that the issue of transparenéy

e ge Smn cmiresgeed o Bueeid £ e eyfonagr g3 Fhao 018 IN LIS £ e
cur i several draft Chopters of the proposed Ags

LSO 74

v

4142 FEUCHRERG B0 THERE ProvIRICn (AR
iwad 367 Phser O
GRE PR 3 £EF

P R 3 PRSP
NI GEGRS TR P

. ey S e R I R S T VN e e I Ly A 2
4 b reviewod s veiation o e prOVISIONS (8 I

hd

WSROV, POTagry

.

RNy T 1
POREETIS i

sefov Porer
4
. AV * .
T4 shonid
jex, if v

s obligation: set ut 1w Paragrapi

;
5 PURAY
REVERE PO R

rty shall ensure that its laws, regulations,[Can: procedures] [CH: final
i4]. decisiéns], and administrative rulings of general application respecting any matter
. this Agreement are promptly [MOR: in an appropriate time] published or
) mi&dé publicly available [CH: in a national language,] in such a manner as to
able governments and interested persons to become acquainted with them. ]

OrTION 2
[US: 1.Each Party shall ensure that final judicial decisions or administrative rulings of

general applicability pertaining to the enforcement of intellectual property rights shall be in
writing and shall state any relevant findings of fact and the reasoning or the legal basis upon
which the decisions are based. Each Party shall also ensure that such decisions or rulings

: ' ~ 49
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shall be published®® , or otherwise made publicly available, in a national language in such a
manner as to enable governments and interested persons to become acquainted with them. ]

EU —: Delete paragraph This is already foreseen in Article 4.3 of Chapter 4: Enfofcement
Practices. '

[2. Each Party shall notify the laws and regulations referred to in [Can: paragraph (1)]

[EU: Article 4.3] to the Oversight Committee in order to assist that Committee in its review
of the operation of this Agreement. ] ‘

FTEF
FE OO

> FIFORORE 6 o

3. Each Party shall supply, in response to a
information regarding its laws, regulations, [Can/MOR
decisions] and administrative rulings of general ‘application [Can: respecting][MOR: with

and 3][CH/EU: 1 and 2] shall require a Party to

disclose [confidential] informatio would impede law enforcement or otherwise be

contrary to [US: domestic'laws and policies, or] the public interest or would prejudice the
f particular enterprises, public or private.
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sympathetic-consideration-to-and-shall] afford adequate opportunity for consultation

regarding, such representations as may be made [US: to it] by another Party with respect to
any matter affecting the operation of this Agreement.

Each Party shall [Can: accord sympathetic consideration to, and shall] [SING: aceerd

B[ US: For greater certainty, a Party may satisfy the requirement in [Article 5.3] to publish a measure by making
it available to the public on a publically accessible the Internet site.] .
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SING — The suggested deletion if for greater clarity.
MEX — What is meant by “affecting”?
[EU: VARTICLE 5.6: OBSERVERS
Countries candidate to become a Party to the Agreement may be mvxted [MOR/
AUS: by the Committee] to attend sessions or parts thereof of the Oversight Committee

as observers. An invitation under the same status may be extended [MOR/AUS: by the
. Comnuttee] to international orgamzauons active in the field of 1ntellectual property af

#y l"j “siutes and OF% ’(fh’c’,f”-’«(?f

" D S’I"‘“fiﬁ' 35 I8 QRREFVERS L0

g v i e
EVER where fhose
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Te 32
¥ e
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[NZ: ArTicLE X : TRANSPARENCY

NZ - As noted above, the numerous transparency provisions occurring throughout the
Agreement should be consolidated into a single provision in this Chapter of the proposed
Agreement.

1. Each Party shall ensure that its laws, regulations, procedures, and administrative
rulings of general application respecting any matter covered by this Agreement are promptly
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published or otherwise made publicly ayailable in such a manner as to enable governments
and interested persons to become acquainted with them. :

2. Each Party shall notify the laws and regulations referred to in paragraph (1) to the
Oversight Committee in order to assist that Committee in its review of the operation of this

Ag_reement.

NZ thle we have replicated the original wordzng used for Article 5.4, we note that the
me B uperaiion of 1055 4 f,%e:m 27t gy need 1o be revie

idvfi fniicnis of “tha (rpnnii

wed ard

. o
sifted weler Articlz 3.1,
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Each Party shall supply, in response to a written request from another Pa

pubhu or private. ]

ARTICLE 6.1: BECOMING PARTY TO THE AGREEMENT

shall approve the égreement on th
of the Parties].

a4 o
ayegt oo ardi Frenn
RCTR BRI

......

g d sy By e AU R P 2
wcf membersiip, based on ¥
epivmiee of other Inferncfional
}”’f B Wf;ﬂ ;’-‘5’1?,} :

.';; PO L iR,

ie ’H.:.’( ;/

JAPAN - U.S. JOINT PROPOSAL
This Document Contains Foreign Government Information to be treated as
U.S. CONFIDENTIAL MODIFIED HANDLING AUTHORIZED*




"CONFIDENTIAL
Comments in Green; Additions in Blue; Deletions-in-Red

MOR — Morocco supports Option 1 of this paragraph, i.e. WIPO

2. Any Intergovernmental Organization which [US: the Committee decides] meets the -
requirements of paragraph 5 may become party to this Agreement. The Organization shall
inform the Depositary of its competence [‘U‘?' in respect of matters governed by this
Agreement], and any subsequent changes in its competence, with respect to the matters
governed by this Agreement. The Organization and its member States may, without,
however, any derogation from the obligations under this Agreement, decide on their
respective responsibilities for the performance of their obligations under this Agreement [US:
without, however, any derogation from the obligations under this Agreement].

SEAN - Jupan ressrves ity position,

3. A [Can: State or Intergovernmental Organization][AUS: m mber'
identified in paragraph 1] may become party to this Agreement by

(a) signature followed by the deposit of an instrument c 0
approval, or
(b) the deposit of an instrument of accession.

-.At-\.

i B bR O o R

4.

5. In this Article, "Int;,rgo*
by, and composed of, States of ans

, has m OWD kgnldt:on prowdm g for mtcllccmal
.01 a.li its member States and has been duiv au’chonzed in

fies prroposes. that #as aeticle be removed following the

identified in Article 6.1.1] which have deposited their instruments of ratification, acceptance,
approval or accession, [Can: three months] [AUS/US: 90 days] after the date on which the
[AUS: [fifth]] instrument of ratification, acceptance, approval or accession has been
deposited.

AUS - Australia reserves its position on the threshold of five parties, but supports the
remainder of this Article, subject to drafting amendments.
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Australia proposes to remove the reference to intergovernmental organisations, and
replace it with a reference to members of either organization identified in Article 6.1.1.

Australia supports the principle of a broad ACTA membership, and does not want

ACTA to appear to be an exclusive agreement.

—  Australia proposes that the threshold number of Parties be set at a majority of
parties participating in negotiations.

—  Accordingly, Australia supports a larger number if EU member states will be
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2. With respect to any [Can: State or Intergovernmental Organization]fAUS: member of
either organization identified in Article 6.1.1] not covered by patdgraph (1), this Agreement
shall enter into force Can: three months][AUS: 90 days] after:the'date on which that [Can:

: r organization identified in
ince, approval or accession.

from this Agreement by means of a written notification to the
1all take effect [Can: one year][US/CH: six months] after the

iy GFISE sHTTROQEIGR, IO

ARTIE F 6:4: AMENDMENTS

1. [J: Any Party may initiate a proposal to amend the provisions of this Agreement by
submitting such proposal [to the Oversight Committee]]. This Agreement may be amended
by the Parties on the basis of a [MEX: previous] text adopted by the [Can: Oversight][CH:
ACTA][MEX: Steering] Committee.[CH: Each Party may propose amendments to the

- Agreement to the Committee. The Committee shall decide upon the proposed amendments by

consensus. |
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JAPAN - Provisions concerning eligibility for making proposals for amendment (e.g. Any
party may propose an amendment to this Agreement.) and details of the decision making
process regarding the proposed amendment is necessary. Please clarify the meaning of “on
the basis of a text adopted by the Oversight Committee.” Are any further discussions and
modifications by the Parties on the text adopted by the Committee expected, or will this

Agreement be amendment as written in the text?

KOREA - Korea PGPS that Article 6. 4 be artzculated in terms of the mechanism for

cmendient proiedises.

PR e

2. The Parties shall deposit their respective instruments of ratification, acceptaneg or
approval of any such amendment with the Depositary. '
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" ARTICLE 6.6: DEPOSITARY

[Name of [Can: State][EU: entity]] shall be the Depositary of this Agreement.

AUS - Australia is unable to nominate itself as the depositary.

MEX - On what basis are Parties going to decide on the Depositary?
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JAPAN — The Depositary of this Agreément should be decided after further discussions.

ARTICLE 6.7: SIGNATURE

This Agreement shall be open for signature between [date] and [date] with the [Can:

- Government of] [EU: Geverpment-of] .......... [the [Can: country][EU: entity] that exercises
the functions of Depositary]. :

ALE - Ausivafin propose:
I3
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